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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE; 
 SONITPUR AT TEZPUR. 

 

 

 

Present  : Dr.M. Baruah, 
                     Chief Judicial Magistrate, 
                     Sonitpur, Tezpur. 
         

 

                                                  M. R. CASE NO. 8 of 2012 
U/s.125 of Cr.P.C. 

 

 

                                      Mrs. Shila Paul 
 
                                                         -Vs- 

 
                                         Sri Ripon Paul 
 

  

 

Advocate appeared 

 

For the petitioner  :  Smti P. Das, Advocate.  
 
For the opposite party        :          Sri L. Hazarika, Advocate. 
 
Date of evidence                :          18-1-13, 6-5-13, 7-6-13, 10-7-13. 

 
Date of argument               :   8-10-2013. 
 
Date of judgment               :    21-10-2013. 
 

 

 

                                                J    U    D   G   M    E   N    T 

 

 

   This is a case U/s.125 of Cr.P.C. filed by petitioner                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                          

for maintenance. 

1.                      The case of the petitioner in brief is that she got married with 

the opposite party on 3-9-07 as per Hindu rites and lived together as husband and 

wife. Out of their wedlock she gave birth to a male child on 12-12-2008. The name 

of her child is Riktik Paul who is four years old.  At the time of her marriage her 

father gave all the dowry items and also gave Rs.8000.00 (Rupees eight 

thousand) to her. The opposite party snatched away said Rs.8000.00 (Rupees 

eight thousand) and spent the said amount by drinking liquor. The opposite party   

also demanded her to bring money from her parent’s house.  As she refused to 

bring money, the opposite party physically assaulted her. The opposite party also 

assaulted her son in intoxicating state. The opposite party also did not provide her 

food. On 16-7-09 the opposite party drove her out from his house along with her 

son physically assaulting them. Finding no other alternative she took shelter in her 
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parent’s house. Since then, the opposite did not enquire about them and also did 

not provide any maintenance to them.  The petitioner has no source of income. 

Father of the petitioner is also a cart puller. The opposite party is an able bodied 

man residing in his own house and he is having business of masala. He earns 

Rs.6000.00 to Rs.7000.00 per month. Hence, she has instituted this case for 

maintenance praying Rs.2000.00   (Rupees two thousand) each for herself and 

her minor child per month from the opposite party. 

 

2)  Notice was issued to the opposite party which returned after serve. 

The opposite party appears before this Court and contest the case by filing written 

statement.  

 

3)  The opposite party in his written objection had admitted the fact that 

petitioner is his legally married wife. But in his written objection he stated that 

father of the petitioner never gave neither dowry items nor Rs.8000.00. It is also 

false that he took away Rs.8000.00 from the petitioner. It is further stated that at 

the time of marriage he had no landed property.  He never drunk liquor and 

demanded money from the parents of the petitioner. The opposite party did not 

torture the petitioner demanding dowry. On 16-7-09 the petitioner along with the 

opposite party went to the house of parents of the petitioner on account of Jamai 

Sasthi but the petitioner did not come back to his house. She is residing in the 

house of her parents on her own and asked him to live there as Ghor jowai.  As he 

refused to live there as ghor jowai,   brother of the petitioner Ajit Paul and Niranjan 

Paul assaulted him and driven out from their house and also threatened to kill him 

and he comes again.  The opposite party is an ailing person. He has no business 

of masala. He is a day labourer and he is ready to live with the petitioner and her 

son in his house.  Hence he prays to dismiss the case of the petitioner. 

 

4.           The petitioner adduced her evidence as P.W.1 and also adduced 

evidence of one Haripada Paul as P.W.2 and Saraswati Paul as PW3 in support of 

her case. In reply the opposite party adduced his own evidence as D.W.1 and 

Akumar Paul as DW2. 

 

 

5.   Points for Determination 

 

   The points for determination in the instant case are:- 

 

(1) Whether the Opposite party having sufficient means had 

refused or neglected to maintain his wife (petitioner) and 

her son who are unable to maintain themselves? 
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(2) Whether the petitioner has refused to stay with the 

opposite party without reasonable ground or cause? 

(3) Whether the Petitioner is entitled to maintenance? If   so, 

what should be the quantum of maintenance? 

 

 

6.   Discussion, Decision and Reasons thereof  

 

  The petitioner Smti Sila Paul deposed that she got married to the 

opposite party in the year 2007 and stayed with him for about one year. She also 

gave birth to a boy. Thereafter her husband used to ask her to bring money from 

her father. He also does not get her treated when she fell ill. Her father is a cart 

puller and so her father cannot give money to her. In the year her husband beat 

her and drove her out of his residence/ since then she is staying with her father 

along with her son. The opposite party has not given her any maintenance nor 

does he take her to his residence. Her husband does business of spice and earns 

about 6 to 7 thousands. Therefore she has demanded monthly maintenance of 

Rs.4000/- form the opposite party. Her son is four years old and is studying in a 

school. She is earning a little by making earthen lamp. Her earning is not sufficient 

to maintain herself and her son. She denies that she wants the opposite party to 

stay with her in her father’s residence.  

  During cross examination she stated that the opposite party resides 

near a river in an ek chali roof house. She denies that the opposite party is a daily 

labour and he does not do business of spice in daily market. She did not file any 

case against the opposite party for torturing her. She denies that she was not 

beaten by the opposite party and driven out. She denies that she went to her 

father’s residence on the “Jamai Sasthi” day and did not return. She also denied 

that when the opposite party went to bring her back, her father and brother had 

assaulted the opposite party and sends him back.  

  PW-2 Sri Haripada Paul deposed that he is a neighbor of the 

petitioner. He saw the petitioner staying in her father’s house for more than three 

years. The petitioner told him that the opposite party does not give her food to eat 

and also does not provide treatment when she falls ill. The opposite party ill-treats 

her after consuming liquor. He stated that the opposite party does business on 

spices.  

  During cross examination he stated that he did not go to the 

residence of the opposite party. He does not know about the income of the 

opposite party.  

  PW-3 Smti Saraswati Paul deposed that the petitioner is her 

daughter. She deposed that after marriage of the petitioner with the opposite party 

they stayed together peacefully for a month. The opposite party spends the 

amount of Rs. 8000/- which was given at the time of her marriage. Thereafter the 
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opposite party again started demanded the petitioner to bring money. As her 

husband is a cart puller so they could not give money to the petitioner. So the 

opposite party tortured her daughter and drove her. Since then the opposite party 

has not cared for her daughter and his son.  

  During cross examination she admitted that the opposite party stays 

in an ek chali house near the river. She denies that her daughter came on the 

Jamai Sasthi day and did not return to her husband’s residence. She denies that 

the opposite party and his relative went to bring her daughter and her daughter 

refused to stay with the opposite party near the river. She also denies that they 

had misbehaved with the opposite party and sends him when he went to bring the 

petitioner. She denies that they want the opposite party to stay with them as a 

Ghar Jamai.  

 

  The opposite party deposed as DW-1. He stated that his has an Ek 

Chali house near the river at Shantipara. When the river gets flooded, water enters 

his house. Therefore his wife does not stay with him. On the Jamai Sasthi day the 

petitioner went to her father’s house. He also accompanied her. She refused to 

return. He along with Arun Paul and Priya Rai went and tried to make her 

understand, but she refused to stay with him. She also abused them. Even the 

family members of the petitioner had assaulted him when he went to bring her 

back. Now he is staying with his brother and works as a daily labour. He stated 

that if his wife stays with him along with their son then he would maintain them. He 

stated that the petitioner herself went away and does not want to stay with the 

opposite party.  

  During cross examination he stated that the petitioner went away 

when his son was six month old. He has not seen his son for 3 ½ years. He 

admitted that he did not mention in his written statement that he along with Priya 

Rai and Akumar Paul had gone to bring back the petitioner. He has not written in 

his written statement that since flood water enters his house therefore the 

petitioner refused to stay with him. He denies that he does not get the petitioner 

treated. He stated that during their marriage furniture was not provided. Rs.8000/- 

was given and he had spent that amount. He denies that he earns Rs 7000/- to 

Rs.8000/- per month by doing business on spices.  

  DW-2 Sri Akumar Paul deposed that the opposite party is his 

brother. His brother stays near the river at Shantipara. On the Jamai Sasthi day 

the petitioner and the opposite party went to the residence of the petitioner’s 

father. The petitioner did not return. The opposite party went to bring back the 

petitioner but he was beaten up by the brother and mother-in-law of the petitioner. 

After about two months he along with his mother-in-law Minati Paul, Priya Rai and 

the opposite party went to bring back the petitioner, but they were misbehaved and 

the petitioner refused to return to the residence of the opposite party. At present 

the petitioner is staying with him and he is working as a daily labour.  
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  During cross examination he stated that when the opposite married 

the petitioner at that time the opposite party used to sell spices in the markets. She 

he could not make profit so he stopped the business of spice. Now the opposite 

party is working as a daily wage earned. He cannot say about the income of the 

opposite party.     

   

 

7.  I have thoroughly perused the evidence of the witnesses.  To arrive 

at the just decision and hearing argument of the ld. Advocate for the petitioner and 

Ld. Advocate for the opposite party, I have decided the case as follows with my 

reasons thereof:- 

  There is no dispute that the petitioner and the opposite are husband 

and wife and they have a minor son. The petitioner alleged that the opposite party 

spent Rs. 8000/- which given at the time of marriage by the parents of the 

petitioner and then the opposite party after drinking liquor used to torture the 

petitioner demanding her to bring more money. The opposite party denies the 

alleged fact. He admitted that he had spent that amount in the feast given after the 

marriage. He stated that he stays in the river bank in an ek chali house and flood 

water enters his residence, so the petitioner does not want to stay with him. The 

petitioner went to her father’s house on the Jamai sasthi day and did not return. It 

is an admitted fact the since 2009 the petitioner is staying with her father. The 

opposite party stated that he went to bring back the petitioner but she refused to 

come with him. The opposite party stated that the petitioner wants him to stay as a 

ghar jamai in her father’s residence.  

  It is found that the opposite party does not have his parents. He and 

the petitioner were staying in the Ek Chali house near the river at Shantipara after 

their marriage. The PW-2 and PW-3 are reported witnesses. They deposed as per 

the version given by the PW-1. The petitioner alleged about torture made on her 

by the opposite party, but she did not lodge any complaint before the police or any 

organization against her husband. I found that the allegation of torture made by 

the petitioner is not acceptable as she failed to prove the same. The wife has a 

duty to stay with her husband and maintain the family. She has reasonable ground 

to refuse to stay with her husband if such situation arises. The ground mentioned 

by the opposite party about the refusal of the petitioner to stay with him is 

believable.  The petitioner can refuse to stay with the opposite party if the 

residence of the opposite party is such a place which is not fit for human 

habitation. But in this case there is no such evidence that the residence of the 

opposite party is un-suitable for human habitation. It is admitted by the opposite 

party that flood water enters in his house, but I found that the petitioner and the 

opposite could have made an alternative arrangement to stay in a separate place 

during the period of flood.  I found that the petitioner is adamant not to stay with 

the opposite party. It should not be the ground to stay separate from the opposite 
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party. The ground mentioned by the petitioner is not believable. I found that the 

petitioner has failed to show a reasonable ground to stay separately from the 

opposite party. On the other hand the petitioner stated that she is earning by 

making earthen lamp which is not sufficient to maintain herself and her son. But 

she has some earning. Therefore the petitioner is not entitled to maintenance from 

the opposite party. 

    

  It is also found that the opposite party has not met his son for the last 

3 ½ years. He has not given any maintenance to the petitioner and her son since 

the day she is staying with her father. I found that the opposite party has a duty to 

maintain his minor son. The opposite party used to sell spices in the daily market 

at the time of his marriage. But it is not clear about his income as at present. The 

opposite party stated that he is not working as a daily wage earner. I found that the 

opposite party is an able bodied persons and his earning should not be less than 

Rs.3000/- per month. Being a father of a minor child, I found that the opposite 

party had a liability to maintain his minor son. Therefore the opposite party is 

directed to pay an amount of Rs. 1500/- to his minor son per month. 

 

8.  The Misc. Case is partly allowed. The petitioner’s son is entitled to 

maintenance from the opposite party.   

  

 9.  Therefore I found it proper to grant an amount @Rs.1500/- per 

month as   maintenance to the minor son of the petitioner. Accordingly opposite 

party is directed to give maintenance of Rs.1,500/- (Rupees one thousand five 

hundred only) per month to the petitioner’s minor son from the date of this order.  

 

          10.                  Judgment is prepared and typed by me.  

  

11.  Given under my hand and seal of this court on this 21st day of 

October, 2013. 

 

 

 

 

                ( Dr. M Baruah ) 
                   Chief Judicial Magistrate, 
                Sonitpur, Tezpur. 
 

 

 

 

 

 


